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Memorandum
TO:
Mayor, Vice Mayor and City Commission Members, City of Bunnell

COPY:
Dr. Alvin B. Jackson, City Manager; David Brannon, Chief of Police
FROM:
Paul Waters, Esq., Vose Law Firm, LLP, City Attorney
DATE:
September 9, 2024
SUBJECT:
House Bill 1365-Chapter 2024-11, Laws of Florida 

Introduction
On March 20, 2024, Governor Ron DeSantis signed House Bill 1365, which has been codified as Chapter 2024-11, Laws of Florida. The new law is effective on October 1, 2024, and creates Section 125.0231, Florida Statutes.  A copy of Chapter 2024-11, Laws of Florida, is attached to this memorandum. The purpose of the law is to regulate public camping and public sleeping and is focused on Florida’s homeless population, which is over 30,000 persons. 
Unsheltered homeless persons’ primary nighttime residences are places not suitable for habitation, such as sidewalks, vehicles, abandoned buildings, and parks, which has a significant impact on a person’s health and safety. When enacting the new law, the Florida Legislature considered that jurisdictions that have placed restrictions on public camping have seen significant declines in the size of the homeless populations. 

Effect of THE new Law
The new law prohibits a county or municipality from authorizing any person from regularly engaging in public camping or sleeping on any public property, public building, or public right-of-way (“public property”) unless the county designates property for such purposes. Section 125.0231(2), Florida Statutes. The prohibition applies to residing overnight with or without a tent. It does not apply to residing overnight in a registered, insured motor vehicle which is parked in a lawful place, nor does it apply to camping for recreational purposes on property designated for such purposes. 

For municipalities, this means that municipalities may not “authorize” public sleeping or camping on any public property within their jurisdiction without a county first designating that municipal property for such purpose. In other words, municipalities may not independently authorize public camping or sleeping on municipal property—the county must act first. 

Likewise, counties may not “authorize” public camping or sleeping on any public property within their jurisdiction without first designating such property for those purposes by majority vote of its governing body. The new Section 125.0231(3), Florida Statutes, outlines the criteria counties must satisfy before such a designation is effective. If the designated property is within the boundaries of a municipality, the designation is contingent upon approval by majority vote of the municipality’s governing body. If a county successfully designates property for such purpose, the property may be used for public camping or sleeping for continuous periods of no longer than one year.
Pursuant to Section 125.0231(3)(a), a county’s designation is not effective until The Department of Children and Families (DCF) certifies the designation. To obtain DCF certification, the County must submit certification of and documentation proving there are not sufficient open beds in homeless shelters in the county and that the designated property is not contiguous to residential property. A County must also provide DCF certification and documentation proving that the designated property would not hurt property values or jeopardize safety and security of other existing residential or commercial property in the county or municipality. Finally, the county must provide certification of and documentation proving that it has developed a plan that satisfies the requirements of Section 125.0231(3)(b), Florida Statutes. Pursuant to Section 125.0231(3)(b), Florida Statutes, such a plan must establish and maintain minimum standards and procedures related to the designated property for the purposes of:

(1) Ensuring maintaining safety and security;

(2) Maintaining sanitation (including access to restrooms and running water); 

(3) Providing access to behavioral health services; and 

(4) Enforcing prohibitions against illegal drug or alcohol use on the designated property.

 These minimum standards and procedures must be published on the county’s and municipality’s (if applicable) public websites. Fiscally constrained counties are exempt from the requirement to establish and maintain the minimum standards and procedures listed above except for the enforcement of prohibitions against illegal drug use or alcohol on the designated property. Section 125.0231(5), Florida Statutes, outlines other exemptions that apply during declared states of emergency. 

The new law also provides a private cause of action to enforce the prohibition against municipalities’ and counties’ authorization of public camping or sleeping on undesignated public property. Section 125.0231(4) provides that county residents, business owners, or the Attorney General may bring a civil action against the county or applicable municipality to enjoin the county or municipality from authorizing public camping or sleeping on undesignated public property. If successful, courts are authorized to require the applicable local government to pay the reasonable expenses incurred by the applicants in bringing the civil action including attorney’s fees and costs. Applicants are required to attach an affidavit to their application for injunction attesting that the applicant provided written notice of the alleged violation to the local government and that the local government failed to “take all reasonable actions” to cure the alleged violation within five business days of receiving the notice. As such, local governments are required to act quickly after receiving notice of an alleged violation to avoid the civil remedies provided for in this new law. The provisions governing this new cause of action will take effect on January 1, 2025, and apply to causes of action accruing on or after that date. All other provisions of the new law will take effect on October 1, 2024. 

One significant takeaway is that local governments are now accountable for all instances of public sleeping or camping on public property that has not been properly designated by the county for such use. This is the case even for instances of public sleeping or camping that are only implicitly “authorized” by the absence of an explicit prohibition or lack of enforcement. In all such cases, county residents or business owners may sue their local governments for the failure to address public camping or sleeping on undesignated public property. As such, this creates the need for local governments to actively prohibit people from regularly camping and sleeping on public property and enforce such prohibitions to avoid the civil remedies authorized under the new law. 

Recommended Action
A recent U.S. Supreme Court case, City of Grants Pass, Oregon v. Johnson, confirmed that local governments can constitutionally prohibit public camping and sleeping on public property. To prevent potential conflicts with the County or the new State law (Section 125.0231, Florida Statutes), it is recommended that the City Commission adopt by Ordinance a prohibition of public camping or sleeping. Adopting a zero-tolerance policy for camping or sleeping on municipal property will head off any potential costs associated with the burdensome compliance with the new law and avoid potential litigation from citizens or business owners negatively impacted. 
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